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IN THE UTAH COURT OF APPEALS

STEVEN D. MAERO,

:

Plaintiff and Appellee,

:

v.
:
MERRILL K BUNKER, TOPAZ
ENTERPRISES, INC., a Utah Corporation :
and WESTLAND II INVESTMENTS, a
Utah Limited Partnership,
:

Case No. 20080627

Defendants and Appellants

BRIEF OF APPELLANT
Appeal from a Judgment of
The Third District Court for Salt Lake County
The Honorable Joseph C. Fratto

STATEMENT OF JURISDICTION
This arises from a timely appeal to the Utah Supreme Court pursuant to Utah Code
Ann. Section 78A-3-102(3)(j). The case was transferred to this Court by the Utah
Supreme Court by order dated 28 July 2008.
ISSUES PRESENTED AND STANDARDS OF REVIEW
1. Was the trial court correct in concluding that upon dissolution the Westland II
limited partnership ceased to exist, limited partners' interests were converted to direct
1

interests in partnership assets, and the first right of refusal provisions of the partnership
agreement ceased to be effective despite Utah Code Ann. Section 48-1-27, which
provides that a partnership is not terminated upon dissolution, but continues until the
winding up of the partnership affairs is completed.
Standard of Review: The proper interpretation and application of a statute
is a question of law that is reviewed for correctness. No deference is afforded to the
district court's legal conclusions. State ex. rel. P.F.B., 191 P.3d 49, 608 Utah Adv.
Reports 31, 2008 Ut.App. 271 (Utah App. 2008); OLP, LLC v. Burningham, 185 P.3d
1136, 604 Utah Adv. Rep. 10, 2008 Ut. App. 173 (Utah App. 2008).
Record where preserved. Transcript R. 362, pp. 43-48.
2. An issue which was tried but not decided by the district court and which
appellants seek to have this Court provide guidance on remand: Was the C. Dean Larsen
bankruptcy trustee obligated as a matter of law to adhere to the right of first refusal
provisions of the Westland II partnership agreement in her sale of Larsen's limited
partner share of Westland II?
Standard of Review: This issue was not decided by the district court and is
therefore not before the court for review. This is a legal question that this Court has
discretion to address and provide guidance as an issue presented on appeal that will likely
arise on remand. Utah v. Low, 2008 Ut 58, 192 P.3d 867, 611 Utah Adv. Rep. 14 (Utah
208); American Rural Cellular v. Systems Communication Corporation, 890 P.2d 1035,

2

Utah Adv. Rep. 13 (Utah App. 1995).
Record where preserved: R. 347-352; Transcript R. 362, pp. 34, 208-209.
3. A second issue that was tried but not decided by the district court and which
appellants seek to have this Court give guidance on remand: Did the Larsen Trustee's
notice of auction of the Larsen limited partner share of Westland II substantially comply
with the right of first refusal requirements of the Westland II limited partnership
agreement?
Standard of Review: the same as issue 2 above. Questions of contract
interpretation not requiring the resort to extrinsic evidence are matters of law reviewed
for correctness. Fairbourn Commercial Inc. v. American Housing Partners. Inc.. 2004 Ut
54, 94 P.3d 292 (Utah 2004).
Record where preserved: R. 6-7, 352; Transcript R. 362, pp. 48,
DETERMINATIVE STATUTES
1. Utah Code Ann. §48-1-27 (1988):
48-1-27. Partnership not terminated by dissolution.
On dissolution a partnership is not terminated, but continues
until the winding up of partnership affairs is completed.
2. U.S.C. Title 11 §541(a)(l):
541. Property of the estate
(a) The commencement of a case under section 301, 302, or
303 of this title creates an estate. Such estate is comprised of
all the following property, wherever located and by whomever
held:
(1) Except as provided in subsections (b) and (c)(2) of this

section, all legal or equitable interests of the debtor in
property as of the commencement of the case.

3. Utah Code Ann. §48-2a-702:
48-2a-702. Assignment of partnership interest.
Except as provided in the partnership agreement, a
partnership interest is assignable in whole or in part. Except
as set forth in Subsection 48-2a-801 (4), an assignment of a
partnership interest does not dissolve a limited partnership or
entitle the assignee to become or to exercise any rights of a
partner. An assignment entitles the assignee to receive, to the
extent assigned, only the distribution to which the assignor
would be entitled. Except as provided in the partnership
agreement, a partner ceases to be a partner upon assignment
of all of his partnership interest.

STATEMENT OF THE CASE
A. Nature of the Case
This case commenced as a civil action in the Third District Court on March 30,
1998. A one-day trial commenced before Judge Joseph C. Fratto on November 6, 2002.
The trial court ruled in favor of plaintiff/appellee and ordered former counsel for
plaintiff/appellee to prepare findings and a judgment. Successor counsel for
plaintiff/appellee filed findings, conclusions and a form of judgment in June, 2008.
Judgment was entered on July 3, 2008, from which this appeal is taken. There were no
post judgment motions.

4

B. Statment of Facts1
Defendant/appellant Westland II is a Utah limited partnership filed of record with
Salt Lake County April 12, 1978. It was established by Granada, Inc. ("Granada"), its
initial general partner. Its Certificate and Agreement of Limited Partnership is signed by
C. Dean Larsen ("Larsen") as President of Granada.2 A copy of the Westland II
partnership agreement is attached as Addendum A. Westland II was one of
approximately 40 limited partnerships eventually promoted by Granada, with investments
primarily in a variety of real estate projects within Utah.3 The original asset of Westland
II was a real estate contract to purchase unimproved land located on the outskirts of
South Jordan in Salt Lake County.4
In addition to the general partner interest in Westland II that Larsen held through
Granada, Larsen owned a 2.5% limited partner share of Westland II individually.

As

discussed more fully below, Larsen and Granada filed separate bankruptcies in 1987.

1

Only the first page of the trial transcript was paginated as part of the record as
page 362. Therefore, references to the trial transcript are shown as "Transcript R. 362",
with page numbers being the reporter's transcript page numbers. Plaintiffs exhibits and
trial brief are contained in a white looseleaf. Defendants' exhibits and three additional
plaintiffs exhibits are unbound and contained in a manila envelope.
2

Defendants' Exhibit 1.

3

This background information is known by counsel to be true but is not
established in the record. Some of this background is discussed in several of the cases
cited in footnote 7, infra.
4

Transcript R.362, pp. 14, 128.
5

Granada's bankruptcy caused the dissolution Westland II. The winding up and
liquidation of Westland II resulted in a final distribution of cash related to Larsen's 2.5%
limited partner share of $44,430.5 This sum has been on deposit pending, in part, the
outcome of this case. With interest accrued and accruing, the deposit now amounts to
roughly $53,600. Plaintiff/appellee Steven Maero ("Maero"), Larsen's brother in law,
claimed below that he is the rightful owner of this deposit by reason of his alleged
purchase of the 2.5% interest in question from Larsen's bankruptcy trustee.
Defendants/appellants dispute Maero's claim on the grounds that the attempted purchase
from the Larsen bankruptcy estate was void because the Larsen trustee did not comply
with the right of first refusal restrictions contained in the Westland II partnership
agreement.
The Bankruptcies of Granada and Larsen and Election of Bunker
Granada filed Chapter 11 bankruptcy on February 13, 1987,6 which resulted in the
simultaneous collapse of most of the partnerships that Granada was then general partner of.
Three months later, on May 26, 1987, Larsen individually filed Chapter 7 bankruptcy.7
5

Defendants' Exhibit 13, p. 4.

6

Defendants' Exhibit 2.

7

Defendants' Exhibit 3, p.l. The collapse of Granada and the bankruptcy of
Larsen resulted in a number of actions filed in both state and federal bankruptcy court.
Some of the more significant of these cases are as follows: those involving Larsen's
conviction on 18 counts of theft and fraud, see e.g. State v. Larsen, 834 P.2d 586 (Utah
App. 1992) (cert, denied 843 P. 2d 1042 (Utah 1992), State v. Larsen, 876 P.2d 391 (Utah
App. 1994); Luddington v. Bodenvest Ltd., 855 P.2d 204 (Utah 1993) (Granada used
6

Mary Ellen Sloan ("Sloan"), a local attorney, was appointed bankruptcy trustee for the
Larsen bankruptcy estate.. A short time after Granada's Chapter 11 filing, Granada ran out
of funds and ceased operations. A bankruptcy trustee was appointed June 22, 1987, to
liquidate Granada.8
By letter dated June 10, 1987, prior to the appointment of a trustee, Granada gave
notice to partners of Westiand II of its resignation as general partner of Westiand II.9
Defendant/appellant Merrill Bunker ("Bunker") is a Bountiful real estate broker and
businessman. In the aftermath of Granada's bankruptcy, limited partners of Westiand II
approached Bunker about his taking over as General Partner of Westiand II. Bunker, or in
some cases Bunker's management company Topaz Enterprises, Inc., had already been
elected general partner of most of the few Granada partnerships that still had viable
assets.10 Bunker was elected general partner of Westiand II by a unanimous vote of

partnership property as security for a private loan to Granada); Pacific American Const, v.
Security Union Title, 987 P.2d 45 (Utah 1999) (suit over the loss of the Bodenvest
security in the previous case); Billings v. Cinnamon Ridge, Ltd. (In re Granada, Inc., 92
B.R. 501 (Bankr.D.Utah 1988) (partnership loses mobile home park asset because
Granada, its general partner, never conveyed the property to the partnership even though
Granada received full payment).
8

110 B.R. 548, 549 (Bkrtcy. D. Utah 1990).

9

Defendants' Exhibit 4, p. 2.

10

Transcript R. 362, pp. 70-71, 78-79. Topaz Enterprises, Inc. was named as a
defendant herein but was not involved with this partnership.
7

partners holding a majority interest at a partnership meeting held on June 18, 1987.11 An
amendment to the Limited Partnership agreement identifying Bunker as the new General
Partner was filed with the State of Utah on January 20, 1988. Bunker is the only person
identified in the public record as Westland II general partner since that time.12
Before his election as general partner Bunker investigated Westland IPs
circumstances. He discovered that Westland IPs only asset was a contract to purchase land
and that the partners had over time invested more than $1.6 million toward payments on
this contract. Granada had misappropriated the funds invested by the partners for the last
contract payment; the contract was in default; and Westland II had no money to cure the
default. After his election Bunker moved quickly to raise financing to cure the default and
to settle with the landowners to acquire physical possession and title to 58.6 acres of land
for Westland II, which was accomplished by September, 1987.13
At the time Bunker secured the land for Westland II the real estate market was in a
slump. Bunker could have sold the land, "but for peanuts." So he continued to manage the
property and monitor the market for opportunities to sell the land. He received no offers on
the land in the '80s, and only two offers in the '90s—one for $13,000 per acre and one for

11

Defendants' Exhibit 5, Transcript R. 362, pp. 126-127.

12

Defendants' Exhibit 1, Certified copy of entire Westland II file.

13

Transcript R. 362, pp. 131-134.
8

less.14 After 2000 the market picked up substantially, and six different parties were bidding
to get the property. The final offer Bunker accepted for Westland II was for $38,500 per
acre.15 The sale closed in January, 2001.
Bunker has served continuously as general partner of Westland II since his election
in 1987. Between the time that he rescued the land by September, 1987, and sale of the
land in January, 2001, Bunker managed the land, filed claims on behalf of Westland II in
the Granada and Larsen bankruptcies, paid taxes, timely filed partnership tax returns, dealt
with changes in partner shares, settled a lawsuit filed by Sloan concerning the Larsen
interest, fielded various offers for the Westland II land as the value of the land over time
substantially increased in value, negotiated and executed contracts for the sale of the land,
and distributed the proceeds of liquidation to Westland II partners.16
Maero's Purported Purchase of the Larsen Limited Partnership Interest
In mid 1994, the Larsen bankruptcy trustee Sloan received permission from the
bankruptcy court to auction off a list of assets that had belonged to Larsen. Larsen's 2.5%
interest in Westland II was among the assets to be auctioned. Notice of the auction was
sent to those on the Larsen bankruptcy mailing matrix17. The notice established the sum of

14

The higher of these two offers amounted to less than half of what the partners
had invested in the property ($1.6 million +- 58.6 acres = $27,304 per acre).
15

Transcript R. 362, pp. 130-131.

16

Transcript R. 362, pp. 128-136; Defendants' Exhibit 1.

17

The facts concerning this auction are discussed in more detail in Point II B infra.
9

$2,500 as the minimum acceptable bid for Larsen's share of Westland II. A copy of this
Notice of Auction of Remaining Assets is attached hereto as Addendum B. Pursuant to the
notice, the auction of Larsen's Westland II interest was held at the offices of Sloan's
counsel on October 4, 1994. Maero was the only bidder for the Larsen interest. Maero
bid the trustee's minimum of $2,500.18 Sloan accepted payment and executed an
unconditional assignment of the Larsen interest to Maero dated that same day, and Sloan's
counsel mailed the assignment to Maero one day later.19 The assignment is worded as
follows:20
TRUSTEE'S ASSIGNMENT
Mary Ellen Sloan, Trustee of the bankruptcy estate of C.
Dean Larsen ("U.S. Bankruptcy Court No. 87C-02615),
Assignor, for and in consideration of the payment of Two
Thousand Five Hundred Dollars ($2,500.00), hereby assigns to
Sleven Maero, Assignee, 2.5 per cent interest in Westland II
Limited Partnership.
DATED this 4 day of October, 1994.
s/ME Sloan Trustee
Mary Ellen Sloan
Trustee of the Bankruptcy Estate
of C. Dean Larsen
Beginning with Westland II's original partnership agreement continuously on file in

18

Transcript R. 362, pp. 161-162.

19

Defendants' Exhibit 7, p. 2.

20

Plaintiffs Exhibit A (in looseleaf); Defendants' Exhibit 7, p. 3.
10

the public record since 1978, the Westland II limited partnership agreement has restricted
the sale of limited partnership interests by granting to the partnership's general partner a
right of first refusal to acquire any partnership interest that a limited partner proposed to
sell, on the same terms as the proposed sale. The right of first refusal provisions are
paragraphs 18.1 and 18.2 (Addendum A, pp. 10-11). Paragraphs 18.1 and 18.2 are further
quoted in full in Point II B infra. In summary, these paragraphs require that any limited
partner desiring to sell his interest must first:
(1) Provide the general partner written notice of the proposed sale;
(2) The written notice must identify the name and address of the proposed purchaser
and specify the purchase price in dollars;
(3) Allow the general partner 30 days after delivery of the notice to exercise an
option to purchase the interest on the same terms.
(4) Any proposed sale that is made without first complying with the Right of First
Refusal provisions "shall not be a sale of any interest herein or in this Limited
Partnership."
Since Sloan executed an assignment of the Larsen share to Maero on the same day
that Maero was identified as the winning bidder, she obviously made no attempt to comply
with the right of first refusal provisions of the partnership agreement. Bunker further
testified that he received no notice of any kind from Sloan concerning her purported sale to

11

Maero.21 Bunker was well known to the Larsen trustee and her counsel as the general
partner of Westland II because he had been served as general partner in an adversary
proceeding filed by the Larsen trustee in 1989, and Bunker had numerous discussions and
correspondence with counsel for the Larsen trustee to settle this action.22
We establish in the argument portion of this brief that under bankruptcy law Sloan
was bound by the partnership agreement the same as Larsen would have been had he not
filed bankruptcy. After receiving the assignment from the Larsen trustee Maero sat on it
for over two years. By letter addressed to Bunker dated May 28, 1997, Maero gave Bunker
notice of his claim that he had purchased the Larsen interest.23 This is the first notice
Bunker received that the Larsen interest had been purportedly sold to Maero.24
Bunker replied by letter to Maero that the interest was subject to the general
partners's right of first refusal, a copy of which he enclosed, and requested information
from Maero concerning the details of his purchase so he could determine whether to
exercise his right of first refusal rights.25 Bunker received no response to this letter until
December, 1997, when Maero's counsel replied with a copy of the Sloan assignment
21

Transcript R. 362, pp. 119-120.

22

Defendants' Exhibit 6, in particular pp. 12-13, wherein counsel for Sloan
addresses letters to "Merrill K. Bunker, General Partner Westland II, Ltd.".
23

Plaintiffs Exhibit B.

24

Plaintiffs Exhibit C; Transcript R. 362, pp. 119-120. The transcript here and in
other places erroneously refers to "Merrill" when it should read "Maero".
25

Plaintiffs Exhibit C.
12

enclosed.26 Bunker responded immediately by letter dated December 12, 1997, notifying
Maero's counsel that the copy of the assignment was the first Bunker was aware of the
terms of the purported assignment to Maero and that Bunker was exercising his right of
first refusal powers under the partnership agreement. He enclosed a check payable to
Maero to reimburse Maero in the amount he had paid Sloan, plus interest.27
Maero neither cashed Bunker's check nor made any attempt to claim back against
Sloan regarding the defective transfer.28
SUMMARY OF ARGUMENT
When Sloan purported on October 4, 1994, to sell to Maero Larsen's interest in
Westland II, Westland II was still in the process of winding up its affairs and liquidating its
assets. It was therefore still in existence, and under well settled partnership law its
partnership agreement, including the contract's first right of refusal provisions, was still
binding upon its partners. The district court judgment that Westland II ceased to exist and
the partnership agreement ceased to be effective upon Westland II's dissolution in 1987 is
therefore manifest error which should be reversed and remanded.
If this Court so rules, appellants respectfully request that this Court give guidance to
the district court on two issues of law that are likely to come up in further proceedings in

Plaintiffs Exhibit D.
Plaintiffs Exhibit E.
Transcript R. 362, pp. 162-163.
13

the district court. First, under settled bankruptcy law Sloan was bound by the partnership
contract the same as Larsen would have been if there had been no bankruptcy, and she
should have complied with the right of first refusal provisions of the partnership agreement.
Second, the notice that Sloan sent out of the auction that included the Larsen interest in
Westland II did not substantially comply with the right of first refusal requirements of the
partnership agreement as a matter of law, even if Bunker and Westland II had constructive
or actual knowledge of the trustee's notice.
Alternatively, since it is indisputable that Sloan did not comply with the right of first
refusal provisions of the contract, if the court resolves all of the foregoing issues in favor of
defendants/appellants, there are likely no substantive issues that remain to be resolved in a
new trial, and this Court should remand the case for entry of judgment in favor of
defendants.
ARGUMENT
POINT I
THE TRIAL COURT ERRED AS A MATTER OF LAW IN
CONCLUDING THAT THE FIRST RIGHT OF REFUSAL
PROVISIONS OF THE WESTLAND II PARTNERSHIP
AGREEMENT BECAME INEFFECTIVE UPON
DISSOLUTION.
The district court clearly based his ruling on paragraph 21.1 A. of the partnership
agreement which provides:
"21.1 Termination and Dissolution of the Partnership.
The Partnership shall be terminated and dissolved upon the happening of any
14

of the following events:
A. The retirement, adjudication of bankruptcy, or insolvency of
the General Partner, unless within a period of six (6) months from the date of
such event, a successor General Partner is elected by a vote of all Limited
Partners."
The Court held that under this provision Wesltand II was dissolved in spite of the
partnership meeting in June, 1987, where a majority of partners unanimously elected
Bunker as a substitute general partner to replace Granada. The trial court in its ruling
interpreted this provision as follows:29
It appears to me that on February the 13th, 1987, the
general partner filed a bankruptcy that triggered in the
partnership agreement 21.1 which anticipates the termination
and dissolution of the partnership. * * *
* * *

And my interpretation of those subsections is this: That
unless there is a vote by all the limited partners electing a new
general partner and occurring within six months of the
bankruptcy, the limited partnership is dissolved.
Now, there's no need for a meeting to accomplish this.
The-the contractual obligation is only that all the limited
partners participate in this election. And my interpretation of
the provision, the specific provision in the agreement which is
"by a vote of all limited partners", anticipates that 100 percent
of the limited partners would at least make their feelings
known.
The court then concluded that because not all the partners cast a ballot in the June,
1987, partnership meeting, the partnership was dissolved six months after Granada's
29

Transcript R. 362, pp. 226-227.
15

bankruptcy. We take no issue with the concept that Westland II was in dissolution and in
fact stipulated to that fact at trial. Bunker did nothing more than wind up and liquidate the
partnership. We maintain, however, that it was unnecessary and incorrect for the district
court to adjudicate matters internal to the partnership in this case. The only question the
district court needed to be concerned with to resolve this case was whether Westland II was
still in existence at the time of the Sloan assignment to Maero on October 4, 1994. If still
in existence, the partnership agreement still controlled the rights of the partners and was
enforceable, regardless of whether the partnership was in dissolution.
Of course, the district court's focus on dissolution figured into the court's reasoning
concerning the effect of dissolution, which is the more serious error that we claim in this
appeal. Having concluded that the partnership was in dissolution six months after
Granada's bankruptcy, the trial court then went on to conclude that ipso facto the
partnership ceased to exist, the partners' interests in the partnership became direct interests
in Westland IPs real estate, and the partnership agreement, and in particular the first right
of refusal provisions of paragraphs 18.1 and 18.2, became ineffective. The trial court
concluded that Sloan therefore sold to Maero what she then had, i.e. an interest in real
property, despite the language of the assignment.
The Court's conclusions are stated in the Court's ruling at the end of the trial as
follows:30
30

Transcript R. 362, pp. 228-229
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And so consequently, the partnership is dissolved and that's the
status of the partnership and this [partnership] agreement,
consequently, has no further effect....
* * *

And that would lead us then to the provisions of 18.1,
which is the first right of refusal on the sale. That provision
does not seem to anticipate the effectiveness of that provision in
the event there is a bankruptcy, and a dissolution, and so
consequently, I would find that 18.1 has no effect.
* * *

* * * I'm finding because the partnership has been dissolved
and but for the provisions in the agreement specifically dealing
with the bankruptcy situation, that the only thing that the
bankruptcy trustee has on October the 4th, 1994 is the interest in
the real property, not the interest in the partnership because the
partnership has been dissolved.
So, what is being sold here or it says transferred or
assigned, but as I say, I think the effect of this is to sell, the
same proportionate interest of what one had in the partnership
in the partnership's assets and that's what in fact occurred on
October the 4th, 1994.
Thus the Court concluded that Maero bought a real property interest from the Larsen
trustee and therefore was entitled to the proceeds of the sale of the land and awarded the
amount on deposit to Maero accordingly. On purely technical grounds the trial court was
wrong that the Sloan assignment conveyed an interest in real property to Maero; that would
require a deed. But that is a subsidiary point. The major error was that the district court
equated dissolution with termination, contrary to basic partnership law.
The law concerning winding up of the partnership after dissolution was pointed out
17

to the court at the beginning of the trial in both the Trial Brief of plaintiff/appellee and in
defendants/appellants opening statement, both of which cited to the court the case of Arndt
v. First Interstate Bank, discussed below, a copy of which was provided to the Court by
counsel for the defendants/appellants. The trial court expressed no rationale why it ignored
basic partnership law in this regard. We can only speculate that the trial court accepted
uncritically the language of paragraph 21.1 of the partnership agreement that the
partnership "shall be terminated and dissolved" upon the general partner's bankruptcy, even
though the partnership agreement in this regard appears to use the terms "termination" and
"dissolution" indiscriminately and even perhaps synonymously. See Landau v. Laughren,
357 S.W.2d 74 (Mo. 1962): "In common parlance, 'termination' is sometimes used to
indicate change in the status of partnership, where 'dissolution' would be legally correct."
To the contrary, however, even the partnership agreement contemplates a "period of
liquidation" after dissolution under paragraph 21.2, during which the partners will continue
to divide profits and losses in accordance with the partnership agreement. Of course such
continuing profits and losses implies continued partnership operations until liquidation is
complete. Paragraph 21.2 provides in relevant part (Attachment A, p. 13):
21.2 Upon dissolution and termination of the Partnership, the
net profits and losses shall continue to be divided among and
borne by the Partners during the period of liquidation in
accordance with the provisions of Section 8 above.
The only Utah statutory provisions in effect regarding partnership dissolution in
1987 were Utah Code Ann. Sections 48-1-26 (defining dissolution) and 48-1-27 of the
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Uniform Partnership Act, made applicable to limited partnerships by Section 48-1-3 (now
Section 48-1-3(3): nthis chapter shall apply to limited partnerships except in so far as the
statutes relating to such partnerships are inconsistent herewith."). Section 48-1-27
provides:
48-1-27. Partnership not terminated by dissolution.
On dissolution a partnership is not terminated, but continues
until the winding up of partnership affairs is completed.
This statute is not qualified by the phrase "unless the partners otherwise agree" as
do so many other partnership provisions. This language is mandatory in nature. Thus,
while a limited partnership may define the events that result in dissolution, it may not
define the time of termination. Termination is dependent on the course of winding up and
does not occur until "the winding up of partnership affairs is completed." See Lange v.
Bartlett 360 N.W.2d 702, 704 (Wis. 1984)("4Termination' is the point in time when all of
partnership affairs are wound up."); In re Magnanl 223 B.R. 177, 181 (Bkrtcy.N.D.Iowa,
1997)("Dissolution does not terminate a partnership under Iowa law; rather, termination
occurs only after winding up of a partnership's affairs.")
Section 48-1-27 has been interpreted in the leading Utah Supreme Court case of
Arndt v. First Interstate Bank, 1999 UT 91, 991 P.2d 584 (1999) which, as noted, was
copied to the trial court. In Arndt a partnership was dissolved under the terms of the
partnership agreement upon the sale of the property in which the partnership was invested.
The general partner had diverted some of the proceeds of sale, and several of the limited
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partners sued in their individual capacities to recover the diverted funds. They argued that
the partnership itself was then essentially defunct. The Supreme Court held that the limited
partners could not sue directly and could only bring a derivative action through the
partnership. The Supreme Court ruled: "We hold that, to the extent necessary during the
winding up process, a partnership retains the ability to sue and be sued. See also Grossman
v. Davis, Cal. App. 4th 1833, 34 Cal. Rptr.2d 355, 357 (Ct. App. 1994) ("The idea that
winding up a legal partnership's business may require the filing of new litigation is not a
novelty."); Baker v. Rushing. 104 N.C. App. 240, 409 S.E.2d 108, 113 (N.C. App.
1991)(fctA partnership's legal existence continues during the winding up of its affairs, and
the partnership and partners can sue and be sued for the enforcement of the partnership's
rights and obligations.")"31
The following reasoning of the Supreme Court in Arndt is particularly relevant to
this case (emphasis added):
The URULPA does not itself define "dissolution" or
"winding up." See id. §§ 48-2a-101 to -1107. The Uniform
Partnership Act (the "UPA"), however, provides some
guidance. See id. §48-2a-l 105 (providing that, "[i]n any case
not provided for in this chapter the provisions of Title 48,
Chapter 1, Uniform Partnership Act, govern"); see also id. §
48-1-3(3) (1998) ("This chapter shall apply to limited
partnerships except in so far as the statutes relating to such
partnerships are inconsistent herewith."). The UPA defines
"dissolution" as "the change in the relation of the partners
caused by any partner ceasing to be associated in the carrying
on, as distinguished from the winding up, of the business." Id,
31

991P.2d557.
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§ 48-1-26. Section 48-1-27 provides that ?t[o]n dissolution a
partnership is not terminated, but continues until the
winding up of partnership affairs is completed/1 Id.
§48-1-27 (emphasis added).
Unfortunately, "winding upff is not defined in either the
URULPA or the UPA. See id. §§ 48-1-1 to 48-2a-l 105.
However, we believe it is appropriate to examine related
statutes-such as the Revised Business Corporation Act (the
"RBCA")--for further guidance. See, e.g., Bonham , 788 P.2d
at 500; Roberts , 851 P.2dat 644; Provo City Corp., 795 P.2d at
1123. Section 16-10a-1405of the RBCA, provides, in relevant
part:
(1) A dissolved corporation continues its corporate existence
but may not carry on any business except that appropriate to
wind up and liquidate its business and affairs, including:
(a) collecting its assets;
(b) disposing of its properties that will not be distributed in kind to its
shareholders;
* * *

(e) doing every other act necessary to wind up and liquidate its
business and affairs.
(2) Dissolution of a corporation does not:
* * *

(e) prevent commencement of a proceeding by or against the
corporation in its corporate name.
Utah Code Ann. § 16-10a-1405 (1995).
The Arndt decision is distinguishable in a minor way from this case in that it also
rested upon provisions of the Utah Revised Uniform Limited Partnership Act ("URULPA")
concerning dissolution that were not part of the Utah limited partnership statutes until the
URULPA was enacted in 1990. The newer provisions of the URULPA are however only
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cumulative and congruent with Section 48-1-27. They do not alter in any way the force and
relevance of the Arndt decision to this case.
In conclusion it is manifest that if Westland II was dissolved in 1987 due to
Granada's bankruptcy, Westland II had only just begun to wind up its affairs, and that the
winding up process is still ongoing and will not be completed until the dispute over the
Larsen limited partnership share has been fully resolved. It was clear error for the trial
court to conclude that the partnership agreement became ineffective upon Westland IPs
dissolution.
POINT II
THIS COURT SHOULD DECIDE OR GIVE THE TRIAL
COURT GUIDANCE ON REMAND CONCERNING ISSUES
THAT WERE TRIED BUT WHICH THE TRIAL COURT
DID NOT REACH.
By ruling the way it did, the trial court did not get to two key issues that were tried.
These issues are essentially questions of law. If the decision of this Court is to reverse the
trial court and remand the case, we request the this Court either dispose of these issues or
exercise its discretion to give guidance to the trial court concerning the following two
issues. This would greatly reduce the odds that this case might be appealed a second time
after any further proceedings of the trial court. See Utah v. Low, 2008 UT 58, 192 P.3d
867, 883, 611 Utah Adv. Rep. 14 (Utah 2008) ("[T]here are other issues presented on
appeal that will likely arise during retrial. We therefore exercise our discretion to address
those issues for purposes of providing guidance on remand. See State v. James, 819 P.2d
22

781, 795 (Utah 1991)."); American Rural Cellular v. Systems Communication Corporation,
890 P.2d 1035, Utah Adv. Rep. 13 (Utah App. 1995).
A. In any sale of the Larsen partnership interest in Westland II, the Larsen
bankruptcy trustee stood in the shoes of the debtor and was obligated to adhere to the
first right of refusal provisions of the partnership agreement the same as Larsen
himself would have had to in the absence of bankruptcy.
Defendants/appellants have asserted this principle of law as a defense throughout the
case. Plaintiffs first and only answer to this defense came in closing argument at trial,
where counsel advanced the theory that paragraphs 18.1 and 18.2 of the partnership
agreement only applied to limited partners, and under paragraph 18.3 the trustee was never
a limited partner because she never obtained the written consent of the general partner to
become a substitute limited partner. Therefore, the trustee was free to sell to Maero her
right to receive distributions from the partnership related to the Larsen share.32 This
argument has no merit because such a result would vest more rights in the trustee than
Larsen had himself. Moreover, the trustee stood in the shoes of Larsen and was treated as a
limited partner by the partnership.33
The estate of a bankrupt is defined in Section 541 of the United States Bankruptcy
Code. It consists of "all legal or equitable interests of the debtor in property as of the

Transcript R. 362, pp. 184-191.
Transcript R. 362, pp. 138-139.
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commencement of the case." United States Code Title 11, Section 541 (a) (1). The
bankruptcy code looks to state law in determining the existence and nature of such property
interests, as discussed in In re Taylor, 133 F.3d 1336, 1341 (C.A.10 1998):
A bankruptcy estate includes 'all legal and equitable interests of
the debtor in property as of the commencement of the case.' 11
U.S.C §541(a)(1). The existence and extent of such an interest
is determined by state law, in this case the law of Utah. See,
e.g., United States v. Rodgers, 461 U.S. 667, 683, 690-91, 76 L.
Ed. 236, 103 S. Ct. 2132 (1983).
In reporting out Section 541 of the Bankruptcy Code, Congress stated: "To the
extent such an interest is limited in the hands of the debtor, it is equally limited in the hands
of the estate .. .." 124 Cong. Rec. H 11,096 (Sept. 28, 1978). The Courts have thus
consistently and universally interpreted Section 541 to mean that the "bankruptcy estate
succeeds only to the title and rights in property possessed by the debtor." First Security
Bank of Utah v. Gillman, 158 B.R 498, 505 (D. Utah 1993). While a bankruptcy trustee
has broad powers to limit and avoid the claims of other creditors of a bankrupt, there is no
statutory authority or case law that expands the property rights and interests of a bankrupt
beyond what the bankrupt himself possessed.
Restrictions on the transfer of limited partnership interests in a partnership
agreement are specifically authorized under U.C.A. Section 48-2a-702, which was in effect
at the time of the attempted October 4, 1994, assignment. That section provides in relevant
part:
48-2a-702.

Assignment of partnership interest.
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Except as provided in the partnership agreement, a partnership
interest is assignable in whole or in part.
Hence, under federal bankruptcy law Sloan had only those rights to transfer the
Larsen interest in Westland II as Larsen himself had under Utah law, and Utah law defers
to the restrictions in the partnership agreement. Sloan was therefore bound by the
restrictions on transfer contained in the partnership agreement.
Directly on point and in support is the case of Rice v. Shoney's (In re Dean), 174
B.R. 787, 26 Bankr.Ct.Dec. (LRP) 259 (Bankr. E.D. Ark. 1994)(affirmed 81 F.3d 169).
The debtor in this case, as an employee of Shoney's, bought some joint venture interests in
some restaurants in which Shoney's was the joint venture agent and co-partner. The joint
venture agreement contained restrictions that inter alia upon termination of employment, or
any attempted sale of an interest, triggered a 90-day option in favor of Shoney's to acquire
the interest at an adjusted amount of the employee's original investment. The trustee
brought an adversary proceeding for a declaratory judgment that the trustee could sell the
interest free and clear of the restrictions on transfer, arguing that the restrictions greatly
diminished the value of the interests.
The bankruptcy court granted summary judgment against the trustee, holding that the
trustee's reliance on Code provisions that avoid prohibitions on the transfer to the estate at
commencement of the bankruptcy, or Code provisions that invalidate restrictions based on
a debtor's insolvency or bankruptcy, was misplaced, since the contract restrictions in
question did not involve those sections. To the contrary, the court discusses the contract
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restrictions as follows (emphasis added):34
The rights, obligations, and restrictions existing pre-bankruptcy
have not been forfeited, modified, or terminated by the debtor's
insolvency, by the filing of the bankruptcy or by the transfer of
the interest to the trustee. Rather, the trustee has the same
rights as the debtor under the agreement. No options have in
fact been reduced; no penalty imposed; the trustee is merely
bound by the original terms of the agreement, as was the debtor.
Indeed the trustee and the intervenor [the proposed buyer
from the trustee], in effect, argue that property rights are
expanded simply by virtue of the fact that the property
belongs to the estate. There is no foundation in the
Bankruptcy Code for such an assertion. The estate
succeeds only to that interest of the debtor. In reN.S.
Garrott & Sons. 772 F.2d 462, 466 (8th Cir. 1985) ("The
definition was not designed to enlarge the debtor's rights
against others beyond those existing at the commencement of
the case."). The fact that the joint venture may be of lesser
value to the estate than the trustee would like does not expand
the rights in the property.
The bankruptcy court concluded:35
Based upon the transfer restrictions set forth in the joint venture
agreement, the joint venture interests may not be sold to a
person or entity other than according to those terms stated in the
joint venture agreement. Those restrictions, not invalidated by
any provision of the Bankruptcy Code, are enforceable despite
the fact that the joint venture agreement is property of the
estate.
Thus, as a matter of bankruptcy law the Larsen trustee had no greater power to
transfer the Larsen interest than Larsen himself would have had if there had been no

174 B.R. 790, footnote 1.
174B.R791.
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bankruptcy.
B. The Trustee's Notice of Auction of the Larsen Interest was not a notice that
complied with paragraphs 18.1 and 18.2 of the partnership agreement as a matter of
law.
It is a matter of indisputable fact that the assignment by the trustee to Maero
occurred on the same day as the auction of the interest and therefore violated the terms of
the right of first refusal in the partnership agreement. In an attempt to do an end run
around this inconvenient truth, plaintiff/appellant emphatically maintained to the trial court
that Bunker and Westland II had actual or constructive notice of the trustee's notice of
auction of the Larsen interest (Addendum B), which constituted substantial compliance
with paragraphs 18.1 and 18.2 of the partnership agreement.36
In support of this theory, plaintiff introduced the Larsen bankruptcy mailing matrix,
which included Bunker's and Westland IPs names with wrong addresses, the trustee's
Notice of Auction of Remaining Assets (Attachment B) mailed September 2, 1994, and the
bankruptcy court's Order Approving Auction of Estate Assets dated September 27, 1994.37
Also introduced was the trustee's final report filed a year and a half later that included as a
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See Point I of plaintiff s Memorandum in Response to Defendant Westland's
Motion for Summary Judgment and In Support of Plaintiff s Counter Motion for
Summary Judgment, R. 111-113; Point III of plaintiff/appellee's Trial Brief, not
paginated in the record but located in the front of plaintiff s white exhibit binder; closing
argument in Transcript R. 362, pp. 191-195.
37
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line item among a list of hundreds of receipts and disbursements of the estate a notation
that $2,500 was received from Steven Maero, with the "Description of Transaction"
showing only "Westland IF'.38 Only the Notice was sent to parties on the mailing matrix.
To render this a question of law subject to determination by reviewing the terms
of the notice of auction and the partnership agreement on their face, we ask that this Court
assume for purposes of argument that on remand the trial court could find that Bunker and
Westland II had actual or constructive notice of the trustee's auction.39 We submit that the
notice of auction does not satisfy the requirements of paragraphs 18.1 and 18.2 of the
partnership agreement as a matter of law. The partnership provisions provide in relevant

18.1 Right of First Refusal. No Limited Partner may
sell, assign or transfer all or any part of his interest in the
Limited Partnership without first complying with the terms of
this paragraph. Any sale made without so first complying shall

38

Plaintiffs Exhibit O.

39

There are factual disputes whether Bunker and Westland II actually received the
notice of auction. Bunker, for example, had moved from the address on the mailing
matrix years before (this is now over seven years since Larsen filed bankruptcy), and he
testified that he did not actually receive the notice. Moreover, both addresses on the
matrix are wrong. The address for Bunker on the matrix did not include his former suite
number and was therefore probably undeliverable in an office complex with more than
40 office suites. In Bunker's notice of claim for Westland II he correctly provided the
trustee his former address. See Plaintiffs Exhibit Q. The address for Westland II on the
mailing matrix was the old office address of Granada that had not been Westland II's
address for over seven years. The trustee knew the correct addresses for Bunker and
Westland II. See Defendant's Exhibit 6.
40

Attachment A, pp. 10-11.
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not be a sale of any interest herein or in this Limited
Partnership.
18.2 If any Limited Partner desires to sell his interest in
the partnership (other than a sale permitted hereunder), he shall
first deliver to the General Partner a written notice of the
proposed sale setting forth the name and address of the
proposed purchaser, the purchase price (which must be an
amount specified in dollars, but which may be paid either in a
lump sum or in installments over an extended period of time)
and the terms of the proposed sale. The General Partner will
have the option, which may be exercised at any time within
thirty (30) days after delivery of the notice of proposed sale. If
such option is exercised, the purchase price shall be paid in
accordance with the terms of the notice of proposed sale, and
within ten (10) days after delivery of the notice of exercise, an
appropriate assignment of the interest shall be executed and
delivered to the General Partner. If the General Partner fails to
exercise such option, such Limited Partner shall have the right
to sell his interest in the Partnership to the person named in the
notice of proposed sale at the price and pursuant to the
provisions set forth therein.
These unambiguous terms of the partnership agreement provide in summary that any
partner who desires to sell his interest in the partnership must first:
(1) Provide the general partner written notice of the proposed sale;
(2) The written notice must identify the name and address of the proposed purchaser
and specify the purchase price in dollars;
(3) Allow the general partner 30 days after delivery of the notice to exercise an
option to purchase the interest on the same terms.
(4) Any proposed sale that is made without first complying with the Right of First
Refusal provisions "shall not be a sale of any interest herein or in this Limited
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Partnership."
Plaintiffs argument that the trustee's notice of auction satisfies these requirements
is most fully developed in plaintiffs brief in support of its motion for summary judgment,
which is essentially the same argument asserted less specifically at trial,41 as follows:42
Assuming that the original partnership agreement is still
effective, it is Plaintiff Maero's position that the Notice given
the Defendants of the Trustee's sale constitutes full
performance of the first right of refusal agreement. Westland II
and Bunker were specifically notified of a pending sale at a
specified price and terms and given the right to object and/or
match and/or bid for the asset. They were allowed a period of
30 days [with a tortured calculation of the time period in a
footnote] in which to submit a bid exactly as required by
Section 18.2 of the original partnership agreement. The price
bid is set forth in dollars as required by that same section. The
notice as sent by the Trustee does not include the name and
address of the person who had made that bid, however, the
Trustee actually did have Plaintiffs Maero's name and address
as he had submitted a bid prior to the notice date to get the
41
42

Closing argument of plaintiff s counsel, Transcript R. 263, pp. 191-194.
R. 111-113.
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process started. Presumably, had Westland II and Bunker
inquired or objected they could have obtained the name and
address. This is substantial performance of the required first
right of refusal provision. Both Westland II and Bunker were
amply advised and given a chance to exercise whatever rights
they claimed and/or object to the whole process.
This argument first mischaracterises some of the language of the trustee's notice.
There is no "pending sale", only a pending auction at which a minimum bid amount has
been set. If no one bids or if the minimum bid amount is not offered, there presumedly
would be no sale. The partnership contract's right of first refusal provisions deal with
notice of an actual deal in which the terms have been set.
The phrase "specified price and terms" and "the price bid is set forth in dollars" in
the argument is just the minimum bid amount. It is neither the settled price nor a bid. The
minimum bid ended up being the price, but the price was not known until after the bidding.
The "right to object and/or match and/or bid" argument has nothing whatever to do
with the issue. Bunker would have had no grounds to object to the proposed sale, and he
had no obligation or incentive to attend the auction and bid up a price he would then have
to match. The partnership agreement clearly puts the onus on the partner seeking to sell the
interest to notify the general partner. It does not require the general partner to track down
the limited partner to see how his auction came out and to get the terms of the final sale, if
there was one, so he could match them.
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The argument that "they were allowed 30 days to submit a bid" is completely
specious. The general partner was not a bidder, and he was given no time to meet the
winning bid, because the trustee's assignment was signed the same day as the auction.
Finally, plaintiff/appellee admitted that the trustee's notice of auction "does not
include the name and address of the person who had made that bid, however, the Trustee
actually did have Plaintiffs Maero's name and address as he had submitted a bid prior to
the notice date to get the process started." Had Bunker simply "inquired or objected they
could have obtained the name and address."
So in this tortured logic, being able to obtain the identity of a possible "bidder"
before the auction, if the general partner had only inquired, equates to substantial
compliance with the requirement that the selling partner provide the name and address of
the "proposed purchaser", i.e. the winning bidder, in writing. Moreover, at trial Maero
failed to establish that he had submitted this alleged early bid, first testifying that he did
not, and then on questions from his own attorney, that he didn't remember.43
We request that this Court put a swift end to this thoroughly fatuous theory on
remand.

POINT III
IF THIS COURT ADDRESSES AND RULES IN FAVOR
OF APPELLANT ON ALL THE FOREGOING ISSUES,
THERE IS NO NEED FOR A NEW TRIAL ON REMAND,
43

Transcript pp. 171-172.
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The plaintiff before the district court was somewhat of a moving target. We include
this point to explore whether there is anything further to resolve in this case on remand if
this Court rules in favor of defendants/appellants on all of the foregoing points. We think
there are none.
Plaintiff asserted a new theory at trial that Westland IPs winding up was
unreasonably long and therefore the partnership was terminated by the time Maero
purchased the Larsen interest on October 4, 1994. This claim is disposed of in the first
point of this brief. The partnership still had its real estate and was functioning in October,
1994. The partnership was thus not terminated by definition. The partnership can only be
considered terminated after winding up is complete and the partnership assets are
liquidated, in which event there would have been nothing for Maero to acquire.
In its motion for summary judgment and at the beginning of the trial plaintiff
advanced the theory that the original partnership agreement had been supplanted by a new
partnership agreement, and therefore the provisions of paragraphs 18.1 and 18.2 of the
original partnership agreement no longer applied. This claim was based on a partnership
amendment that made reference to a new partnership agreement that was "attached",
although there was no such attachment. The reference was the work of prior counsel for
the partnership, who had proposed that a new partnership agreement be prepared. Bunker
saw no need and did not authorize the preparation of a new agreement and refused to pay
the attorney to draft such an agreement. No such agreement was therefore ever presented to
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the partners for approval or filed of record, and the reference thereto in the partnership
amendment was a mistake and should have been deleted. Maero appears to have
abandoned the theory because it was not addressed in closing argument. The district court
nonetheless ruled in his findings of fact that the original partnership agreement was the
controlling agreement.
Finally, the plaintiff at trial asserted another new theory that Bunker wasn't really a
valid general partner of Westland II, essentially attacking the validity of his election. This
issue was not before the district court: it was not raised in the pleadings, in prior motions or
in discovery. Moreover, issues of standing aside, it was a simple red herring because the
Larsen trustee breached the first right of refusal provisions of the partnership agreement
regardless. Plaintiff is the one who sued Bunker and requested in his complaint that "this
Court determine the right, title, and interest of Plaintiff in the Limited Partnership." That is
a question independent of the facts of Bunker's long standing election.

CONCLUSION
The district court judgment should be reversed and the case remanded with
instructions that the district court enter judgment in favor of defendants. Alternatively, if
the case is remanded for a new trial, we respectfully request that this Court provide
guidance to the district court regarding legal principles argued herein.
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Respectfully submitted this 25th day of November, 2008.
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CERTIFICATE AND AGREEMENT
OF LIMITED PARTNERSHIP
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THIS AGREEMENT made and entered into this the
^^day
1<tf
of January, 1978, by and between GRANADA INC., A Utah Corporation,
[J

Jf

hereinafter called the "General Partner" and R. DENNIS ICKES,
hereinafter referred to as the "Original Limited Partner".
1.1 Name and Business. The business of the
Limited Partnership shall be conducted under the name of
WESTLAND II *" hereinafter sometimes referred to as
the Partnership. The General Partner, in its discretion,
may change the partnership name from time to time. The
General Partner may also do business at the same time
under more than one fictitious name if it deems in its
discretion that such is in the best interest of the
partnership.
1.2 The principle place of business for the
Partnership shall be 200 North Main Street, Salt Lake
City, Utah, 84103, unless changed by the General Partner
by giving written notice to the Limited Partners of any change
in location not less than ten (10) days preceding such change.
1.3 The addresses of the General Partner and the
Limited Partners shall be those stated with their names
and addresses as set forth in the amendment to this
Agreement, which General Partner and Limited Partners with
their respective addresses may be amended from time to time.
A Limited Partner may change its address by written notice
to the General Partner.
2.1 Purpose. This Limited Partnership is being formed
ior the purpose of acquiring approximately 220 acres of undeveloped
land which is located at approximately 118th South and 5600 West^
in Salt Lake County. The property is situated just west of the
current western boundary of South Jordan City and it is anticipated
that the property will soon be annexed into the City Limits.
The property is being acquired for investment purposes on
a fourteen (14) year contract at 8-1/2% interest. The 'partnership
may eventually develop the property or have the property developed
or simply hold the property for investment and resale purposes.
In any event it is anticipated that the purchase of the property
will be a long-term investment program since it is not anticipated
that the property can be immediately developed.

;

and sh~ -1 then continue to manage, operate and k omote the
further development of this and other related properties as it
from time to time shall determine appropriate.
2.2 The partnership may also engage in or
possess any interest in other ventures which may or may
not have similar business purposes as those set forth
herein.
3.1 Formation of the Limited Partnership, The
parties do hereby form a Limited Partnership pursuant to
the provisions of Title 48, Chapter 2, of the Utah Code
Annotated, 1953, of the State of Utah, for the purposes
herein provided.
4.1 Term of Partnership, The Limited Partnership
shall commence as of the date of this agreement and shall
continue for a period of forty (40) years from the date
hereof unless sooner terminated as herein provided. The
Certificate of Limited Partnership shall be filed in conform-*
ity with the provisions of the Utah Uniform Limited Partnership Act.
5.1 Certificate of Fictitious Business Name.
Upon the execution of this Agreement and upon any appropriate future change in the membership of the Partnership,
the General Partner shall sign, file, and publish with the
appropriate local authorities in the county and state in which
the principal place of business of the Partnership is situated a certificate of assumed name setting forth the name
and residence of the General Partner.
6.1 Capital Contribution of General Partner.
The General Partner may make an initial capital contribution
to the Partnership of $10,000.00. It may make subsequent
capital contributions as herein provided, and to the extent
the General Partner contributes to the capital of the Partnership, it may be treated as a Limited Partner. In consideration for its services, the General Partner shall be entitled
to share in any sales proceeds from the property as set forth
hereafter.
7.1 Original and Additional Limited Partner.
R. Dennis Ickes
shall be the original Limited Partner of the
Partnership and shall contribute the sum of $10.00 cash to
initial capital of the Partnership. The original Limited
Partner shall not receive any units in the Partnership for
his contribution nor share in its profits and losses unless
he purchases for the full price one or more units as herein
provided.
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7-2 The capital contribution of each artner
shall be credited to a capital account maintained for
such Partner. Such capital accounts shall be increased
by subsequent capital contributions, if any, and decreased
by capital distributions as described hereafter; and shall
be increased or decreased by the agreed share of profits
or losses.
7.3 Except as otherwise specifically provided
in this Agreement or as provided by and in accordance with
law, no Limited Partner shall have the right to withdraw
or reduce his contribution to the capital of the Limited
Partnership.
7.4 The Limited Partners shall not receive interest
on funds contributed by them as capital to the Partnership.
However, interest earned on Limited Partnership funds shall
inure to the benefit of the Partnership, including the Limited
Partners ^
7.5 Additional Limited Partners shall become certified
Limited Partners in the Partnership at such time as they have
contributed those amounts as capital contributions as determined by the General Partner and have executed an appropriate
Subscription Agreement adopting the provisions hereof and said
Subscrxption Agreement has been accepted by the General Partner,
and an appropriate amendment to the Limited Partnership Agreement
has been prepared pursuant to the terms hereof.
7.6 This Certificate and Agreement of Limited
Partnership is entered into by and between the General
Partner and Original Limited Partner as set forth in the
introductory paragraph, and by all those persons (the
limited partners) named in the amendment to this Agreement
who executed and delivered a Subscription Agreement together
with payment for the subscription of said person for a
Limited Partnership interest as provided herein, thereby
acknowleding agreement to be bound by the provisions of this
Agreement8.1 Allocation of Profits, Losses, and Distribution.
The General Partner shall distribute to the Partners substantially all of the cash available from the income of the
Partnership. All such distribution shall be subject to
maintaining the Partnership in a sound financial and cash
position, including the establishment of reserves being
reasonably required by the General Partner for the proper
operation of the Partnership business. The net profits and
net losses of the Partnership in any fiscal year shall be
divided among, and charged against, the Partner.s proportionately at the end of each fiscal year of the Partnership in
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the ratio which the number of Partnership interests owned by
each of them as of that date bears to the total number of
Limited Partner interests ov/ned by all of them as of that
date. The term f,net profits" and "net losses" shall mean
the net profits or net losses of the Partnership as determined
by general Partnership accounting principles.
8-2 Distributions of cash or other property shall
be divided among the partners in the ratio which the number
of interests owned by each of them bears to the number of
interests ov/ned by all of them on the date of such distribution. Distributions may be made at any time that there
is sufficient cash or other property in the Partnership v/hich
the General Partner, in his absolute discretion, determines
is not needed in the operation thereof, but any distribution
will be made only if, in the absolute judgment and discretion
of- the General Partner, it will not in any way jeopardize
or limit the business of the Partnership.
9.1 Management of the Subject Property. The General
Partner shall manage the subject property and shall, through
its officers and directors, and/or designated independent contractors or agents, lease or sell the space in the property at
terms and for those amounts as it shall determine.
10.1
Distributions upon Sale, Refinancing or Liquidati
In the event of any sale, liquidation or refinancing or the
disposition of the subject property, the "net proceeds"
realized shall be allocated in accordance with the ratios
defined in Section 8 subject however to the General Partner's
rights as defined in this Section and Sections 8 and 9.
10.2 Additionally, the General Partner, its successor,
•assignee or designee shall be entitled to receive consideration
for services rendered and liabilities assumed, ten percent (10%)
of the net sales proceeds at the time this property is sold
or any options are exercised to purchase the same. However,
the General Partner's ten percent (10%) interest shall be
subordinated at the time of sale, liquidation or refinancing to
an amount equal to one hundred percent (100°^) return of the
Limited Partners 1 capital contribution. Thereafter, the General
Partner shall be entitled to a ten percent (10%) return of the ne
sales proceeds.
11.1 Advances by a General Partner, The General
Partner may advance any monies to the Partnership required
to pay the operating expenses of the Partnership which are
not initially funded from its gross income. Such expenses
may include the purchase price of the subject property,
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improvements and/or any operating expenses of the Partnership.
At the time of making each advance,
the General Partner shall,
in its discretion, elect to treat such advance as a loan or
as capital contribution to the Partnership* If the General
Partner elects to treat such advance as a loan, the aggregate amount of such advance shall become an obligation of the
Partnership to the General Partner and shall be repaid to
the General Partner, together with*a reasonable rate of interest, out of the gross income of the Partnership at such time
as sufficient gross income has been derived from the operation of the Partnership to permit such repayment without
impairing the operations or solvency of the Partnership,
except that any such unpaid loans shall become immediately
due and payable upon termination and dissolution of the
Partnership. If the General Partner elects to treat such
advance as a capital contribution, such capital contribution
shall be made pursuant to Section 6 of this Certificate and
Agreement•
£2.1 Withdrawals by Limited Partners. No Limited
Partner shall have the unrestricted right to withdraw or
reduce his contribution to the capital of the Partnership.
Such withdrawal may be accomplished only pursuant to the
provisions of Paragraph 18 or as a result of the dissolution
of the Partnership. Notwithstanding the foregoing, no part
of the capital contribution of any Limited Partner shall be
withdrawn unless all liabilities of the Partnership (except
liabilities to the General Partner and to the Limited
Partners on account of their contributions) have been paid
or unless the Partnership has assets sufficient to pay the
same.
13.1 Effectiveness of Agreement. This Agreement
shall become effective upon the execution hereof by the
General Partner and the original Limited Partner.
14.1 Status of Limited Partners. A Limited Partner
shall not be bound by, or be personally liable for, the
expenses, liabilities or obligations of the Partnership.
A Limited Partner may be assessed to meet partnership
obligations. Failure of the Limited Partner to pay any
future assessment shall result in a porportionate reduction
of his partnership interest in the same ratio as his Limited
Partnership contribution bears to all Limited Partnership
contributions.

-5-

14.1. A Limited Partner shall take no part in or
interfere in any manner with the conduct or control of the
business of the Partnership and shall have no right or authority to act for or bind the Partnership.
15.1 Rights and Powers of the General Partner.
The General Partner shall be solely responsible for the
management of the Partnership business v/ith all rights and
powers generally conferred by law or necessary, advisable
or consistent in connection therewith•
15.2 In addition to any other rights and powers
which he may possess, the General Partner shall have all
specific rights and powers required or appropriate to his
management of the Partnership business which, by way of
illustration, but not by way of limitation, may include
the following rights and powers:
A.
To acquire, hold and dispose of any real
property, interest therein, or appurtenance thereto, as
well as personal or mixed property connected therewith,
including the purchase, lease development, improvement,
maintenance, exchange, trade or sale or such properties, at
such price, rental or amounts, for cash, securities or other
property, and upon such terms, as he deems, in his absolute
discretion, to be in the best interests of the PartnershipB.
To borrow money and, if security is required
therefor, to mortgage or lien any portion of the property
of the Partnership, to obtain replacements of any mortgage
or other security device, and to prepay, in whole or in part,
refinance, increase, modify, consolidate, or extend any
mortgage or other security device, all of the foregoing at
such terms and in such amounts as he deems, in his absolute
discretion, to be in the best interests of the Partnership.
C.
To place record title to, or the right
to use, Partnership assets in the name or names of a nominee
or nominees for any purpose convenient or beneficial to the
Partnership.
D.
To acauire and enter into any contract of
insurance which the General Partner deems necessary and
proper for the protection of the Partnership, for the
conservation of its assets, or for any purpose convenient,
or beneficial to the Partnership.
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E.
To employ from time to time persons, firms
or corporations for the operation and management of the
Partnership business, including but not limited to, supervisory and managing agents, building management agents,
insurance brokers, real estate brokers and loan brokers,
on such terms and for such compensation as the General
Partner shall determine.
F.
To pay any and all organizational expenses
incurred in the creation of the Partnership and to pay selling
expenses incurred in the saLj of Limited Partnership interests•
GTo compromise, arbitrate, or otherwise
adjust claims in favor of or against the Partnership and to
.commence or defend litigation with respect to the Partnership or any assets of the Partnership as the General Partner
may deem advisable, all or any of the above matters being at
the expense of the Partnership.
H*
Enter into and execute (i) agreements and
any and all documents and instruments customarily employed
in the real estate industry in connection with the acquisition,
sale, lease (whether as lessee or lessor) , development, and
operation of real estate properties; (ii) agreements, commitments and any and all documents and instruments customarily
employed in real estate financing; and (iii) all other
instruments deemed by the General Partner to be necessary or
appropriate to the proper operation of such real estate
properties and investments or to perform effectively and
properly its duties or exercise its powers hereunder.
I„
Borrow money from banks, other lending
institutions, and other lenders for any Limited Partnership
purpose (except as specifically prohibited by this Agreement) , and in connection therewith issue notes, debentures
and other debt securities and hypothecate the assets of the
Limited Partnership to secure repayment of borrowed sums;
and no bank, other lending institution or other lender
to which application is made for loan by the General Partner
shall be required to inquire as to the purposes for which
such loan is sought, and as between this Limited Partnershipand such bank, other lending institution or other lender, it
shall be conclusively presumed that the proceeds of such
loan are to be and will be used for the purposes authorized
under this Agreement.
J.
Enter into agreements and contracts with
parties and give receipts, releases and discharges with respect
to all of the foregoing and any matters incident thereto
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as the General Partner may deem advisable or appropriate*
K.
Maintain, at the expense of the Limited
Partnership, accurate records and accounts of all operations
acd expenditures and furnish the Limited Partners with annual
statements of account as of the end of each partnership
fiscal year, together with tax reporting information, and
quarterly reports on the operations of the Limited Partnership.
L.
Employ, at the expense of the Limited
Partnership, such consultants, accountants, attorneys,
brokers, escrow agents, and other professionals as the
General Partner shall deem necessary or desirable.
M.
Purchase, at the expense of the Limited
Partnership, liability and other insurance to protect the
Limited Partnership's properties and business and to protect
the General Partner, its officers and directors and the
Limit€id Partners.
N.
Perform any and all other acts or activities customary or incident to the acquisition, ownership,
management, improvement, leasing and disposition of real
estate*
O.
Make such elections under the tax laws
of the United States, the several States and other relevant jurisdictions as to the treatment of items of Limited
Partnership income, gain, loss deduction and credit, and
as to all other relevant matters, as it believes necessary
or desirable.
P.
Sell all or substantially all of the assets
of the Limited Partnership without the consent of the Limited
Partners.
Q.
To execute, acknowledge and deliver any
and all instruments to effectuate the foregoing.
15.3 The General Partner shall have all the rights
and powers and be subject to all the restrictions and liabilities of a partner in a partnership without limited partners
except that the General Partner has no authority to:
ficate

A.
Do ^ny act in contravention of the Certand this Agreement;

B.
Do any act which would make it impossible
to carry on the ordinary business of the Partnership;
C*

Confess a judgment against the Partnership;

D.
Possess Partnership property or assign the
rights of the Partnership in specific partnership property
for other than a Partnership purpose;
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E.
Admit a person as a General Partner except
as otherwise provided in this Agreement;
F.
Admit a person as a Limited Partner except
as other provided in this Agreement;
G.
Continue the business with the Partnership
property after its retirement, expulsion, adjudication of
bankruptcy or insolvency or other cessation to exist;
15.4 Any of the Partners, or any shareholder,
officer, dir-ector, employee, or other person holding a legal
or beneficial interest in an entity which is a Partner, may
engage in or possess an interest in other business ventures
of every nature and description, independently or with
others, including, but not limited to, the ownership,
financing, leasing, operation, management, syndication,
brokerage and development of real property; and neither the
Partnership nor the Partners shall have any right by virtue
of this Agreement in and to such independent ventures or to
the income or profits derived thereform.
15.5 The General Partner and/or any of its officers,
directors and employees, or any affiliates of the General
Partner with whom it contracts, on behalf of the Limited
Partnership shall devote such of their time to the business
of the Limited Partnership as they may in their sole discretion deem to be necessary to conduct the partnership's
business; and none shall be required to devote full time
to the partnership's business.
.15.6 The General Partner may acquire and resell
Limited Partnership interests from time to time on his own
behalf and for its own benefit and not on behalf or for the
benefit of the Partnership pursuant to the terms of this
Agreement•
15.7 The General Partner may employ on behalf of
and at the expense of the Limited Partnership such persons,
firms, or corporations, as in its sole discretion and judgment the General Partner shall deem advisable for the proper
operation of the business of the Limited Partnership.
15.8 The General Partner shall be entitled to payment
for all goods and materials used for or by the Limited Partnership. All expenses of the Limited Partnership shall be
billed directly to and paid by the Limited Partnership^ The
General Partner shall not be reimbursed for any administrative
expenses including salaries, rent/ travel expenses, and other
items generally falling under the category of General Partner's
overhead except as provided in this Agreement.
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16.1 Books,
Records,
Account and Reports. At all
times during the existence of the Partnership, the General
Partner shall keep or cause to be kept by an agent full and
true books of account, in Which shall be entered fully and
accurately each transaction of the Partnership. Such books
of account, together with a certified copy of the Certificate
of Limited Partnership and any amendments thereto, shall
at all times be maintained at the principal office of the
Partnership or its agent and shall be open to the reasonable
inspection and examination of the Partners or their duly
authorized representatives.
16.2 The General Partner shall have the books and
records of the Partnership reviewed and income tax returns
prepared for the Partnership by an independent Certified
Public Accountant, and a report indicating the respective
Limited Partner's share of net profits or losses and capital
gains or losses, all as defined and reflected on said Partnership income tax return shall be distributed to the Partners
within ninety (90) days after the close of the taxable year
of the Partnership for which such return was prepared^
17.1 Bank Accounts. All funds of the Partnership
ar^e to be deposited in the Partnership name in such bank
account or accounts as shall be designated by the General
Partner. Withdrawals from any such bank account or accounts
shall be made upon such signature or signatures as the General
Partner may designate.
18.1 Right of First Refusal. No Limited Partner
may sell, assign or transfer all or any part of his interest
herein or any part of his interest in the Limited Partnership without first complying with the terms of this paragraph.
Any sale made without so first complying shall not be a
sale of any interest herein or in this Limited Partnership.
18.2 If any Limited Partner desires to sell his
interest in the Partnership (other than a sale permitted
hereunder), he shall first deliver to the General
Partner
a written notice of the proposed sale setting forth the name
and address of the proposed purchaser, the purchase price
(which must be an amount specified in dollars, but which may
be paid either in a lump sum or in installments over an extende
period of time) and the terms of the proposed sale. The .
General Partner will have the option ('whidh may be exercised
at any time within thirty (30) days after the delivery of the
notice of proposed sale. If such option is exercised, the
purchase price shall be paid in accordance with the terms of
the notice of proposed sale, and within ten (10) days after
delivery of the notice of exercise, an appropriate assignment
of the interest shall be executed and delivered to the
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General Partner. If the General Partner fails co exercise
such option, such Limited Partner shall have the right to
sell his interest in the Partnership to the person named
•in the notice of proposed sale at the price and pursuant
to the provisions set forth therein. However, if such Limited
Partner fails to exercise such right within sixty (60) days
after delivery of the notice of proposed sale, such right
shall terminate, and such Limited Partner shall not thereafter sell to any person such interest without again complying
with the foregoing procedure. No person who purchases the
interest of any limited partner in the Partnership shall have
the right to become a substituted Limited Partner within the
meaning of the Act without the written consent of the
General Partner*
18.3 Any Limited Partner shall have the right to
give, transfer, assign or convey all or part of his interest
as a Limited Partner, but the donor, assignee or transferree
shall only have the right to become a Substituted Limited
Partner after obtaining the prior written consent of General
Partner. No Limited Partner shall sell, transfer or assign
his interest as a Limited Partner in the Partnership to a minor
or .to any person who for any reason lacks the capacity to
contract for himself under applicable laws. However,
such limitation shall not restrict the right of any Limited
Partner to sell/ transfer or assign his interest as a Limited
Partner in the Partnership to a guardian, custodian or trustee
for a person who solely by reason of his minority or other
incapacity would be ineligible to become a purchaser, trans-,
ferree or assignee hereunder. Any such guardian, custodian
or trustee shall have the right to become a Substituted Limited
Partner if his ward or beneficiary would have been entitled
to exercise such right in the absence of his minority or other
incapacity
18.4 Notwithstanding anything contained herein, a
California entity or resident may not transfer any unit or
part thereof without the prior written consent of the California Commissioner of Corporations ("Commissioner") except
as permitted by the rules of the Commissioner, and must comply
with and be bound by the requirements of the Commissioner
as expressed in the following legend which shall appear on
any instrument representing said units:
It is Unlawful to consummate a sale or transfer of this
security, or any interest therein, or to receive any
consideration therefor, without the prior written
consent of the Commissioner or Corporations of the
State of California, except as permitted in the
Commissioner•s rules.

-11-

19.1 Rights of Limited Partner. The
.iMted Partners
shall have the right to full and true information of all
things affecting the Limited Partnership, including the
right to review all books and accounts as set forth herein^
19.2 The Limited Partner shall have the right to
receive for a proper purpose the names and addresses of
each Limited Partner and the number of units owned by each
Limited Partner, by requesting such information in writing
from the General Partner and by paying the costs incurred
in connection with the compilation and mailing of such
information.
19.3 Each Limited Partner may be subject to additional
assessments from the Partnership should such assessments become
necessary in the General Partner's discretion- Such assessments may only be levied for the purpose of raising additional
capital for partnership needs. Failure to pay such assessments shall result in a reduction of said Limited Partner's
interest as previously set forth herein.
19.4 A Limited Partner shall not be personally
liable for any debts of the Limited Partnership not any losses
thereof except to the amount of the Limited Partner's capital
contribution to the Partnership.
19.5 The Limited Partner shall have the authority and
power to expell the General Partner pursuant to that vote and
those terms as set forth in Section 26.
20.1 Death, Incompetency or Dissolution of a
Limited Partner. Upon the death or legal incompetency
of an individual Limited Partner, his personal representative
shall have all of the rights of a Limited Partner for the
purpose of settling or managing his estate, and such power as
the decedent or incompetent possessed to constitute a successor
as an assignee of his interest in the Partnership and to joint
with such assignee in making application to substitute such
assignee as a Limited Partner.
20.2 Upon the bankruptcy, insolvency, dissolution or
other cessation to exist as a legal entity of a Limited
Partner # not an individual, the authorized representative
of such entity shall have all of the rights of a Limited
Partner-for the purpose of effecting the orderly winding up
and disposition of the business of each entity and such power
as such entity possessed to constitute a successor as an
assignee o£ ito interest in the Partnership and toN join
with 5>uch assignee in making application to substitute such
assignee as a Limited Partner.
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21.1 Termination and Dissolution of the Partnership.
The Partnership shall be terminated and dissolved upon the
happening of any of the following events:
A.
The retirement, adjudication of bankruptcy, or insolvency of the General Partner, unless within
a period .of six (6) months from the date of such event, a
successor General Partner is elected by a vote of all Limited
Partners.
B.
The written decision of Limited Partnership
entitled to profits of"the Partnership of more that fifty
percent (50%) .
CSale of all properties acquired by the
Partnership if the General Partner in its sole discretion
determines there is not a compelling reason to continue
the Partnership.
D.
The expiration of forty (40) years from
the date of this Agreement.
21*2 Upon a dissolution and termination of the
Partnership, the net profits and losses shall continue to be
divided among or borne by the Partners during the period of
liquidation in accordance with the Provisions of Section 8
above. The proceeds of liquidation shall be distributed as
realized in the following order:
A*
To the creditors of the Partnership
(other than secured creditors whose obligations will be assumed
or otherwise transferred on the sale ex .distribution of partnership assets);
B.
To the General Partner in respect of any
loans or advances made by him to the Partnership;
C.
To the Partners (in equal priority) in
respect of their shares of any undrawn profits; and
D.
To the Partners (in equal priority) in
respect of their capital accounts in the Partnership21.3 Each Limited Partner shall look solely to the
assets of the Limited Partnership for the return of his
investment, and in the Limited Partnership property remaining
after the payment or discharge of the debts and liabilities
of the Limited Partnership is insufficient to return the
investment of each limited partner, such limited partner
shall have no recourse against the General Partners, its
officers and directors or any other Limited Partner.
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22.1 Election with Regard to Basis of Substituted
Limited Partner. The General Partner, in its sole discretion,
may cause the Partnership to make or revoke the election referred
to in Section 754 of the Internal Revenue Code of 1954 or
any similar provision enacted in lieu thereof.
23.1 Power o£ Attorney, Concurrently with the execution of this Agreement, each Limited Partner shall execute
and deliver to the General Partner, a Power of Attorney in a
form acceptable to the General Partner in which he is constituted and appointed as the attorney-on-fact for such
Limited Partner with power and authority to act in his name
and on his behalf in the execution, acknowledgement and filing
Of documents, which will include, but not be limited to the
following;
A.
Certificate o£ Limited Partnership as
well as amendments thereto, under the laws of the State of Utah
or the laws of any other state in which such a certificate
is required to be filed;
B.
Any certificates, instruments and documents
including Fictitious Name Certificates, as may be required
by, or may be appropriate under, the laws of any state
or other jurisdiction in which the Partnership is doing or
intends to do business in connection with the use of the
name of the Partnership by the Partnership;
C.
Any other instrument which may be required
to b e filed by the Partnership under the laws of any state of
by any governmental agency, or which the General Partner
deems it advisable to file; and
D„
Any documents which may be required to
effect the continuation of the Partnership, the admission of
an additional or substituted Limited Partner, or the dissolution and termination of the Partnership, provided such continuation, admission or dissolution and termination are in accordance with the terms of this Agreement.
23-2 The Power of Attorney to be concurrently
granted by each Limited Partner to the General Partner:
A.
Is a Special Power of Attorney coupled
with an interest and is irrevocable;
B.
Shall survive the delivery of an assignmen'* by a Limited Partner of the whole or any portion of his
interest; except that where the assignee thereof has been
approved by the General Partner for admission to the
Partnership as a substituted Limited Partner, the Power of
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Attorney shall survive the delivery of such assignment for
the sole purpose of enabling the General Partner to execute,
acknowledge and file any instrument necessary to effect such
substitution.
23.3 Pursuant to the Power of Attorney granted by the
Limited Partner to the General Partner concurrently with
the execution of this Agreement, as hereinabove described,
each limited partner authorizes said attorney to take any
further action which said attorney shall consider necessary
or convenient in connection v/ith any of the foregoing hereby
giving said attorney full power and authority to do and perform
each and every act and thing whatsoever requisite and necessary
to be done in and about the foregoing as fully as said
limited partner might or could do if personally present, and
hereby ratifying and confirming all that said attorney shall
lawsully do or cause to be done by virtue hereof.
2 4,1 Amendment of Limited Partnership Certificate
and Agreement. The Certificate of Limited Partnership of
this Partnership shall be amended whenever:
A.
There is a change in the name of the Partnership or the amount or character of the contribution of any
Limited Partner;
B.

A person is substituted as a Limited Partner;

C.

An additional Limited Partner is admitted;

D.
General Partner;

A person is admitted as a successor

E.
The General Partner retires, is adjudicated
a bankrupt or insolvent;
F.
There is a change in the character of the
business of the Partnership;
G.
Upon the vote and approval of a majority
in interest of thfe Limited Partners;
H.
There is a change in the time as stated in
the Certificate for the dissolution of the Partnership,
or the return of the contribution; or to correct any false
statement;
I.
A time is fixed for dissolution of the
Partnership or the return of contributions and such time has
net been specified in the Certificate.
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J.
The partners desire to make a change in any
othe- statement in the Certificate in order that it
shall accurately represent the agreement between them.
2 5.1 Meetings and Voting; Consideration of Partnership flatters without a Meeting. Meetings of the Partnership may be called by the General Partner and shall be called
by it upon the written request of the Limited Partners
entitled to more than fifty percent (50%) of the profits of
the Partnership.
25*2 In any matter described in this Agreement on
which a Partner is entitled to grant (or deny) his consent
or cast his vote, he may accomplish the same by attending
any irte€iting convened for all of the Partners entitled to vote
on the matter or he may grant to any person a special or
general- power of attorney to vote for him at any such meeting
or he may grant (or deny) his consent in writingSaid
written consent may be utilized at any meeting of the Partners
(duly held) or it may be utilized in obtaining approval or
denial by the Partners (without a meeting) of a matter
submitted to all Partners entitled to grant or deny consent
on said matter.
26.1
Expulsion of General Partners. Upon the vote
of Limited Partners holding more than seventy-five percent
(75%) of the then outstanding units, the General Partner may
be expelled from the Partnership.
26.2 Written notice of the expulsion of the General
Partner shall be served upon it either by certified or by
registered mail, return receipt requested, or by personal
service. Said notice shall set forth the day upon which the
expulsion is to become effective, which date shall not be
less than forty-five (45) days after the service of said notice
upon the General Partner.
26.3 Upon receipt of notice, the General Partner
shall cause an accounting to be prepared covering the transactions of the Partnership since the end of the previous
fiscal year and thereafter it shall not sell or dispose or
allow to be sold or disposed any Partnership asset unless
such sale or disposition shall be the subject of a contract
entered into by and binding upon the Partnership prior to
the date upon which the notice was received by the General
Partner.
26.4 The expulsion of the General Partner shall
become effective upon the date set forth in the notice provided
that the compensation to which said General Partner is entitled
has been paid in full at that time.
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27.1 Trust Account. All money received from the
sale of Limited Partnership interests will be placed in a
Trust Account in a bank designated by the General Partner
u^til such time as the full amount which is necessary for the
acquisition of subject property has been raised. If such
amount is not raised within one hundred fifty (150) days
of the date of the Limited Partnership Agreement, then the
amounts paid by each purchaser will be returned to him
without interest at the expiration of said one hundred fifty
days (150 days). If the above amount is not raised, the
General Partner will pay all costs pertaining to this
Partnership.
28.1 Acception of Subscription Agreement. The
Gneeral Partner shall have the right to accept or reject
each Subscription Agreement in whole or in part for each
and every Limited Partner participating in this Partnership.
Upon the receipt of each Subscription Agreement, the General
Partner shall have fifteen (15) days in which to accept or
reject it. If no action is taken by the General Partner within
said fifteen (15) days , the Subscription shall be deemed to
have been accepted. In each case where the Subscription is
rejected, the General Partner shall send written notice of such
rejection to the Subscriber and shall direct the escrow
to return the entire amount submitted by the Subscriber without
interest. In each case where the Subscription is accepted
by the General Partner on behalf of the Partnership, the
General Partner shall execute the Limited Partnership
Agreement on behalf of the Subscriber as provided in the
Power of Attorney Provision of the Subscription Agreement
and shall return an executed copy of the Limited Partnership
Agreement to the Subscriber.
29.1 Miscellaneous. All notice under this
Agreement shall be in writing and shall be given to the
Partner entitled thereto by personal service or by certified
o:c registered mail, return receipt requested, to the address
set forth in this Agreement for such Partner or at such other
address as he may specify in writing.
Paragraph titles or
Agreement are inserted only
for reference and in no way
the scope of this Agreement
hereof.

captions contained in this
as a matter of convenience and
define, limit, extend or describe
or the intent of any provision

Whenever the singular number is used in this Agreement and when required by the context, the same shall include
the plural, and the masculine gender shall include the
femmiae an 3 neuter genders and the word "person" shall include
corporation, firm, partnership, or other form of association.

This Aqreement may be executed in several counterparts, and all so executed shall constitute one agreement,
binding on all parties hereto, notwithstanding that all the
parties are not signatory to the original or the same
counterpart. It is specifically contemplated that separate
signature pages to this Agreement and Certificate of Limited
Partnership will be executed and acknowledged by each of
the persons who are to become limited partners pursuant to
paragraph 7 above and will be recorded, thereby binding all
parties thereto*
This Agreement and all amendments hereto shall be
governed by the laws of the State of Utah.
The terms and provisions of this Agreement shall
be binding upon and inure to the benefit of the successors
and assigns of the respective Partners.
IN WITNESS WHEREOF, the parties hereto have
executed this Agreement on the day and year first
above written.

GRANADA, INC., a Utah Corporation
/
ITS:

' / ,
.^'/.J?

;\ IL^SXA

^
-

LCLL

B15JNTS ICKfiS, O r i g i n a l Limited
Partner
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STATE OF UTAH

)

COUNTY OF SALT LAKE

)

ss.
On the JUP* day of
\/}MA rtXl$ ' 197<f, personally
appeared before me
C w£j-fl^v^
OJx^Jbyy^ who being first duly
sworn did say, for himself, that he is the President of
GRANADA, INC.
and that the within and foregoing instrument was signed in behalf of said corporation by authority of a
resolution of its Board of Directors and said
acknowledged to me that said corporation executed
the same and the seal affixed is the seal of said corporation.

A ( W - X.

JJA±CAUAs

NOTARY PUBLIC
Residing

I n Co-Lb

fcsfce~-,Ciby,

Utah

My Commission Expires:

?/?c/F/
STATE OF UTAH

)

COUNTY OF SALT LAKE

)

ss

A

day of
On the
O ^ U I ^ A L V
, 197$, personally
appeared before me R. "DENNIS ICKES
, the^signer of the above
and foregoing instrument who acknowledged to me that he
executed the same.
NOTARY PUBLIC

R e s i d i n g In G a i t tralto, C i € y , Utah
My Commission Expires:

7

lrCi:-i

Addendum B

is a true and complete copy of a document on
tile in the United States Bankruptcy Court
for the District of Utah.
Dated: %-tS-OO
Attest: 7ri
R. L. KNUTH - 3625
,y ] .
^
l
DAVID W. SCOFIELD - 4140
—' ' ' jt&X^S'WU^i
PARSONS, DAVIES, KINGHORN & PETERS /
<peputy Clerk
310 South Main Street, Suite 1100
Salt Lake City, Utah 84101
Telephone: (801) 363-4300
Attorneys for Trustee
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

Bankruptcy No. 87C-02615
[Chapter 7]

In re
C DEAN LARSEN,
Debtor.

NOTICE OF PROPOSED SALE OF REAL PROPERTY,
NOTICE OF AUCTION OF REMAINING ASSETS, AND
NOTICE OF HEARING ON SECOND APPLICATION FOR
COMPENSATION OF ATTORNEYS FOR TRUSTEE
TO THE DEBTOR, DEBTOR'S COUNSEL, AND ALL PARTIES IN INTEREST:
NOTICE OF PROPOSED SALE OF REAL PROPERTY
Mary Ellen Sloan, the duly appointed, qualified, and acting trustee of the estate of
the above-named debtor, hereby gives notice of her intention to sell the real property
described below, located in Rich County, Utah. The trustee has received an offer to
purchase the propertyfromSally R. Parkinson Investment Company and has accepted the
offer subject to approval of the Bankruptcy Court and contingent upon the buyer being
able to obtain a permitfromthe Army Corp of Engineers to build a single-family residence
on the property and contingent, further, upon resolution of certain wetlands issues. The
buyer's real estate agent in this transaction, Tim P. Von Dorp, is related to the buyer. The
real property which the trustee intends to sell is located in Rich County, Utah and is
described as:

Beginning at a point on the East Right-of-Way Line of State
Highway No. 30 which point is South 0° 36' 44" West, 1324.401
feet, South 89° 401 34M East, 1397.931 feet (Approximate point
of record), South 17° 22' 07' West, 524.102 feet to an existing
Right-of-Way marker, at the point of curvature of a 5752.80
foot radius curve to the left (radius point bears South 72° 41'
55" East) and Southwesterly along the arc of said curve
305.226 feet (Delta 03° 02' 24") from the Northwest corner of
Section 28, T 14 North, R. 5 East, Salt Lake Base & Meridian
and running thence South 89° 40' 34" East, 261.00 feet, more
or less, to the meander line of Bear Lake; thence Southwesterly 76 feet more or less along said meander line to a
point which is South 0Q 34' 41" West, 418.524 feet, South 89°
25'19" East, 1432.03 feet and North 0° 34'41" 990.0 feet, more
or less, from the West 1/4 Corner of Section 28; thence North
89° 40" 34" West 266 feet, more or less to the East Right-ofWay of State Highway No. 30 which is a point on a 5752.800
foot radius curve to right (radius point bears South 75° 4T 31fl
East), thence Northwesterly along the arc of said curve 77.388
feet (Delta = 0° 46' 15") more or less to the point of beginning.
The terms of the sale are $500.00 down, which sum is being held in escrow pending
accomplishment of the contingent events and the balance of $29,500.00 payable in cash at
closing.. The closing is scheduled to take place on September 30, 1994. The trustee
reserves the right to accept higher and better offers up to the time of the hearing set for
approval of the sale. Whether an offer is a "higher and better offer" shall be determined
by the trustee in her sole discretion. The trustee believes the proposed sale to be a fair
and equitable price for the property to be sold and to be in the best interests of the estate
and its creditors.

NOTICE OF HEARING
The trustee's motion for approval of the sale will come on for hearing before the
Honorable Glen E. Clark, in his courtroom in the Frank E. Moss Courts Building, 350
South Main Street, Third Floor, Salt Lake City, Utah 84101, on the^Cday of September,
1994, at the hour of ?:&(?
o'clock £L.m., or as soon thereafter as counsel may be
heard.
RLK2066
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OBJECTIONS AND REQUESTS FOR HEARING, if any, shall be in writing and
filed with the Clerk of the United States District Court, 350 South Main Street, First Floor,
Salt Lake City, Utah 84101, and a copy of the objection shall be served upon the attorney
for the trustee at the address listed above, IF NO OBJECTIONS ARE RECEIVED
WITHIN TWENTY (20) DAYS OF THE DATE OF SERVICE OF THIS NOTICE, THE
TRUSTEE WELL ASK THE COURT TO APPROVE THE PROPOSED SALE, AS
OUTLINED, AND THE HEARING MAY BE STRICKEN. Any objections not timely filed
may be deemed waived.

NOTICE OF AUCTION OF REMAINING
ESTATE ASSETS
The trustee hereby gives notice of her intent to auction the remaining assets of the
estate. The assets are itemized on Exhibit "A" attached to this Notice. The auction will
take place on Tuesday, October 4, 1994, at the hour of 10:00 a.m., at the offices of RX.
Knuth of Parsons, Davies, Kinghorn & Peters, 310 South Main Street, Suite 1100, Salt
Lake City, Utah 84111. Certain of the estate's remaining assets are believed to have
substantial value and certain of the remaining assets have nominal value. With respect to
the assets which the trustee believes have significant value, the trustee has identified a
minimum bid for those items on the attached Exhibit "A". The remaining assets shall be
auctioned and no minimum bid shall apply. The terms of the sale shall be all cash or
cashier's or certified check, payable by 5:00 p.m. the day after the sale. Should a
successful bidder be unable to pay the bid price in cash by 5:00 p.m. the date after the sale,
the trustee reserves the right to accept the second highest bid or to reject any other bids
and market the property through other procedures. In the event that no bid is received
for any asset to which the trustee has not assigned a minimum bid, the trustee hereby gives
notice of her intent to abandon such assets and, after such abandonment, any asset so
abandoned shall revert to the debtor.

NOTICE OF HEARING
The trustee's motion for approval of the proposed auction will come on for hearing
before the Honorable Glen E. Clark, in his courtroom in the Frank E. Moss Courts
Building, 350 South Main Street, Third Hoor, Salt Lake City, Utah 84101, on the-ZZ^day
of September, 1994, at the hour of ¥*oo
o'clock fL.m., or as soon thereafter as
counsel may be heard.
OBJECTIONS AND REQUESTS FOR HEARING, if any, shall be in writing and
RLK2.066
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filed with the Clerk of the United States District Court, 350 South Main Street, First Floor,
Salt Lake City, Utah 84101, and a copy of the objection shall be served upon the attorney
for the trustee at the address listed above. IF NO OBJECTIONS ARE RECEIVED
WITHIN TWENTY (20) DAYS OF THE DATE OF SERVICE OF THIS NOTICE, THE
TRUSTEE WILL ASK THE COURT TO APPROVE THE PROPOSED AUCTION, AS
OUTLINED, AND THE HEARING MAY BE STRICKEN. Any objections not timely filed
may be deemed waived.

NOTICE OF HEARING ON SECOND APPLICATION
FOR ALLOWANCE OF INTERIM COMPENSATION
OF COUNSEL FOR THE TRUSTEE
PLEASE TAKE NOTICE that the second application for interim compensation of
Parsons, Davies, Kinghorn & Peters, attorneys for the trustee in the above-entitled matter,
will come on for hearing before the Honorable Glen E. Clark, United States Bankruptcy
Judge, in his courtroom in the Frank E. Moss Courts Building, 350 South Main Street,
Third Floor, Salt Lake City, Utah 84101, on the-£5* day of September, 1994, at the hour
of &0O o'clocktra., or as soon thereafter as counsel may be heard.
Counsel for the trustee is seeking compensation for professional services rendered
from February 1, 1994 through and including July 31, 1994, in the amount of $5,539.00,
and reimbursement for reasonable and necessary expenses in the amount of $957.32, for
a total of $6,496.32. A complete copy of the application is on file at the office of the Clerk
of the Bankruptcy Court, 350 South Main Street, Third Floor, Salt Lake City, Utah 84101
and may be reviewed there during normal business hours. Copies of the application are
available from the office of counsel for the trustee by telephoning Ruth Fairbanks at (801)
3634300.
OBJECTIONS to the application, if any, shall be in writing and filed with the
Bankruptcy Court at 350 South Main Street, Third Floor, Salt Lake City, Utah 84101 at
least two days prior to the time set for hearing. A copy of any objection shall be served
upon, or mailed to, counsel for the trustee at the address shown above. A copy of any
such objection should also be served upon, or mailed to, the office of the United States
Trustee, 9 Exchange Place, Suite 100, Salt Lake City, Utah 84111. Any objection not

RLK2.066
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timely filed may be deemed waived.
DATED t h i s £ ^ d a y of August, 1994.
PARSONS, DAVIES, KINGHQRN& PETERS

R.LKNUTH
Attorneys for the'Trustee

CERTIFIG

OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
Notice was mailed, postage prepaid, thisojff day of Wngu^'1994, to the debtor, debtor's
counsel, and all parties appearing on the mailing matrix, and to:
Office of the United States Trustee
9 Exchange Place, Suite 100
Salt Lake City, Utah 84111

c

Lti±L
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EXHIBIT "A"
Page One of Two
Item No.

Description

Minimum Bid

1.

Zions First National Bank Stock
36 shares

-

$250.00

2.

Embassy Management Stock
The estate holds 40% of the issued and
outstanding stock. The trustee is informed
and believes that this entity acts as general
partner for a number of the limited partnerships. The debtor's wife, Mary Jo Larsen, is
currendy acting as president of this entity.

3.

The Oaks Ltd. (Majestic Oaks) This interest was recovered in litigation.
The estate has been receiving quarterly
payments in the amount of approximately
$2,500.00. The payments have been timely
and represent interest, only. The trustee
believes the final payment of approximately
$60,000.00 will be made in the summer of 2002.
This property may be refinanced and unavailable
by the date of the auction.

$80,000.00

4.

Oakview Limited - 9.68% limited partnership
interest.

$22,500.00

5.

Westland II - 2.5% interest

$2,500.00

6.

Real Property Located in Wasatch County
(Snake Creek Canyon). The parcel of real
property described in the official records
of the Wasatch County Recorder under Tax
Serial No. OWC-0213-0-017-034, Account No.
0073747, District 12, Wasatch County, Utah,
described as:

$7,000.00

$500.00

A parcel of land in the SYi SW %, Sec. 17, T3S, R4E, SLM,
lying between the easterly boundary of K & J Subdivision No.
2, which is Snake Creek and the westerly boundary of K & J
Subdivision which is the edge of a hill. Area 3 acres, more or
less; less parts of K & J Lots Nos. 39, 41 & 50. Also, Parcel
No. C-214. Total Net Area - 1.50 acres, more or less.

EXHIBIT "A"
Page Two of Two
Item No.

Description

Minimum Bid

7.

Oquirrh Land -10% interest

No minimum

8.

Layton Industrial Park Ltd. - 25% interest

No minimum

9.

Roma, Ltd - 10% interest

No minimum

10.

25th Street Associates - 22.12% interest

No minimum

11.

State Street Associates - 20% interest

No minimum

12.

Ashley Creek - 4.23% interest

No minimum

13.

Serrona Limited - 9.09% interest

No minimum

